Political Activity Q&A for CAAs


By Eleanor A. Evans, Esq., CAPLAW

Q: To what extent does the Hatch Act apply to CAAs? I know there are some Community Services Block Grant (CSBG) Act provisions relating to the Hatch Act, but my private, nonprofit CAA also receives funding from a range of other federal and state grant programs.

A: While employees of private nonprofit organizations are not generally subject to the Hatch Act, certain employees of private, nonprofit CAAs are because the CAAs receive CSBG and, in some cases, Head Start funding. Under both the CSBG and Head Start Acts, private, nonprofit CAAs and Head Start programs are considered “State or local agencies” for purposes of the Hatch Act.1 Other federal funding does not trigger application of the Hatch Act for employees of private, nonprofit CAAs. The Hatch Act only applies to them because of the specific language in the CSBG and Head Start authorizing legislation. This is not the case for public CAAs, however. By its own terms, the Hatch Act applies to employees of executive branch departments of state and local governments – including public CAAs – that receive federal grants and loans.

Q: Which CAA employees are covered by the Hatch Act?

A: The Hatch Act applies to “individuals employed by a State or local agency whose principal employment is in connection with an activity which is financed in whole or in part by loans or grants made by the United States or a Federal agency.”2 An advisory opinion that the federal Office of Special Counsel (OSC), which enforces the Hatch Act, issued to CAPLAW indicates that, in the case of a private, nonprofit CAA, only those employees who actually work with the CAA’s CSBG or Head Start programs are covered by the Hatch Act, while employees who work with other federally funded programs and who have no connection with CSBG or Head Start programs are not covered.3 This opinion only applies to private, nonprofit CAAs and not to public CAAs. In addition, it does not address the fact that CAAs can, and often do, use CSBG funds to pay for a wide variety of costs, including agency-wide administration. OSC guidance indicates that a person can be considered to work “in connection with” federal programs not only if his/her salary is paid out of those programs, but also if, for example, s/he works in a building or uses equipment or supplies paid for out of federal funds, or supervises employees paid for with federal funds.4 Using CSBG funds to pay agency-wide costs makes it more likely that employees who are not paid directly out of CSBG or Head Start funds will be considered to work “in connection with” the CAA’s CSBG program and be covered by the Hatch Act. Therefore, when Hatch Act questions arise, a CAA should not simply assume that the Hatch Act applies only to employees who actually work with its CSBG or Head Start programs. Instead, the CAA should determine, based on the factors described above, whether the particular employees involved are covered by the Hatch Act. One way to make this determination is to request an opinion from OSC. Especially where an employee wants to run for office in a partisan election, CAPLAW suggests requesting an OSC opinion. If the CAA does not want to make this determination on a case-by-case basis, it could treat all of its employees, or at least all employees who work on federally-funded activities, as covered by the Hatch Act. 
Q: What activities does the Hatch Act prohibit? 
A: CAA employees who are covered by the Hatch Act are prohibited from doing any of the following: (1) using their official authority or influence for the purpose of interfering with or affecting the result of an election or nomination for office; (2) directly or indirectly coercing, attempting to coerce, commanding, or advising another person covered by the Hatch Act to pay, lend or contribute anything of value to a party, committee, organization, agency or person for political purposes; and (3) running for political office in a partisan election.5 For more information on permitted and prohibited activities under the Hatch Act, see the booklet “Political Activity and the State and Local Employee,” published by OSC. It is available in the e-Library section of the OSC website http://www.osc.gov/library.htm#ha_state. For more information on the Hatch Act for state and local employees, visit the following page of the OSC website: http://www.osc.gov/ha_state.htm.

Q: Under the Hatch Act, is there a definition of the phrase“partisan political activity” that we could incorporate into our personnel policies?

A: As described above, employees covered by the Hatch Act may not run for political office in a partisan election, but may run in a nonpartisan election.6 A “nonpartisan” election, in the Hatch Act context, means an election in which none of the candidates is nominated or elected as representing the Republican or Democratic parties or any other party whose Presidential candidate(s) received votes in the last election at which Presidential electors were selected.7 In this context, “partisan” or “nonpartisan” refers to the manner in which candidates are nominated or elected in a particular election, not to whether or not the candidates are themselves members of or affiliated with a particular party. Therefore, a CAA employee who is covered by the Hatch Act and who is a registered Democrat may still run for office in an election in which none of the candidates are nominated or elected as representatives of a particular party. However, if other candidates are nominated or elected as representing a particular party, the covered CAA employee may not run, even if he or she is not affiliated with any political party.  A sample CAA political activity policy is available on the “Model Policies” page of CAPLAW’s website www.caplaw.org.
Q: Can a CAA employee wear a button that says “Vote for (Candidate)” while at work?

A: It is not a good idea for CAA employees, while at work or on duty, to wear buttons supporting or opposing candidates for political or party office. The Hatch Act prohibits CAA employees covered by the Hatch Act from using their official authority or influence for the purpose of interfering with or affecting the result of an election or a nomination for office.8 The CSBG and Head Start Acts prohibit those programs from being carried on in a manner involving the use of program funds, the provision of services, or the employment or assignment of personnel, in a manner supporting or resulting in the identification of those programs with any partisan or nonpartisan political activity or any political activity associated with a candidate, or contending faction or group, in an election for public or party office.9 Also, Internal Revenue Code section 501(c)(3) prohibits private, nonprofit CAAs from supporting or opposing candidates for any political office – partisan or nonpartisan.10 A CAA employee who wears a button in support of or opposition to a political candidate could be viewed as using his or her official authority or influence for the purpose of interfering with or affecting the result of an election or nomination – particularly if the employee has contact with clients and other members of the public or holds a supervisory position.11 This is a violation of the Hatch Act. Technically, permitting employees to wear such buttons would not constitute support or opposition to candidates by the CAA itself, for purposes of the Internal Revenue Code or the CSBG or Head Start Acts. However, members of the public visiting the CAA could interpret CAA staff wearing buttons as the CAA and/or its CSBG and Head Start programs supporting or opposing the candidate, especially if more than one staff person wears the same button or if the employee wearing the button is the Political Activity Q&A continued from page 3 CAA executive director. Therefore, it is probably best to prohibit all CAA staff from wearing buttons in support of or opposition to candidates for any political office (not just those running in partisan political elections) while on CAA premises or while on CAA business. On a related issue, employees can have bumper stickers for or against candidates on cars that they park in parking lots or garages owned or leased by the CAA.12 However, vehicles that the CAA owns or leases and vehicles with the CAA’s name (or the name of a program run by the CAA) on them should not.
Q: Can an employee have a sign stating “Vote for (Candidate)” in his/her yard at home, when the candidate is running for a partisan office?

A: Yes!! This is true even if the employee is covered by the Hatch Act and/or is the CAA executive director. For more political activity Q&A, stay tuned to CAPLAW’s website and to future issues of the CAPLAW Legal Update.
1 See 42 U.S.C. §§ 9851(a) (Head Start) and 9918(b)(1) (CSBG).

2 See 5 U.S.C. § 1501(4).


3 See OSC Advisory Opinion AD-99-0128 (July 30, 1999).


4 See, e.g., Political Activity and the State and Local Employee (slides 8-12,
citing other sources of authority), slide presentation prepared by the
Office of Special Counsel and available on the OSC website
www.osc.gov/library.htm#ha_state.
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