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GETTING TO KNOW YOU: DUE DILIGENCE CHECKLIST FOR 
MERGERS, SHARED SERVICES, AND AFFILIATION AGREEMENTS



This sample due diligence checklist was developed by Community Action Program Legal Services, Inc. (CAPLAW) and has not been approved by any outside authority, such as the U.S. Department of Health and Human Services. You should review this sample checklist thoughtfully and work with a local attorney to tailor it according to the type of transaction your organization is considering, and to comply with any laws and regulations that apply to your organization’s particular situation. 

This checklist contains footnotes corresponding to specific provisions, which are intended to help you better understand the checklist and how to adapt it to the needs of your organization. Please delete the footnotes prior to finalizing the document for use.
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Getting to Know You: Due Diligence Checklist for Mergers, Shared Services, and Affiliation Agreements

Purpose. Once a Community Action Agency (CAA) has determined that it is interested in pursuing a merger, asset acquisition, shared services, or other affiliation arrangement with another organization, it is time to do the hard work of conducting a due diligence review of that organization. The purpose of the due diligence process is to investigate an organization prior to entering into a transaction agreement with that organization. The goal is to assess the strengths, weaknesses, risks, and liabilities of the other organization to be able to make a thoughtful, informed assessment about whether to move ahead with the partnership. This process is intended to help the boards of both organizations fulfill their fiduciary duties to act in their organization’s best interests and make well-reasoned decisions. A good, thorough due diligence process can also help the board plan for and mitigate the risks uncovered about the other organization. 

Depth of Review: Mergers and Asset Acquisitions vs. Shared Services and Programmatic Affiliations. The level of due diligence review conducted will depend on the type of affiliation the organizations intend to pursue. Typically, the greater the overlap between the organizations and the more permanent the arrangement (e.g., a merger or asset acquisition), the more detailed and thorough the process will be, as the organizations will be responsible for many more of the liabilities of the other organization in these types of transactions. A CAA contemplating a merger or asset acquisition transaction should consider requesting most, if not all, of the documents listed in this sample checklist, as it provides a comprehensive overview of a nonprofit organization’s assets, liabilities, and risks. 

Note: For more limited or short-term affiliations (e.g., a shared services arrangement where one organization provides shared space or shared administrative services to another organization, or an arrangement where two organizations will work together to run a program), due diligence may involve reviewing only financial and/or programmatic information. For example, if the CAA is considering sharing its Fiscal Director with another organization, the CAA may decide to review the other organization’s governance and financial information (listed in Sections II and III below) and system of internal controls, to assess the organization’s current financial management system and to determine the scope of the Fiscal Director’s work needed to be specified in the shared services agreement. As another example, if two CAAs intend to share a Weatherization Director, they may only need to review information specific to each CAA’s Weatherization program, including financial, contractual, human resources, real and physical property, and risk management information (listed in Sections III, V, VI, VII, and IX below) as they relate to each CAA’s Weatherization award.

Process. Typically, the organization acquiring the other organization, or the organization providing the shared services, will send a due diligence request list to the organization being acquired or receiving the shared services. In situations where the two organizations considering a merger or programmatic affiliation are of relatively equal stature, it may make sense for both organizations to conduct a due diligence review of the other organization. In both cases, the requesting organization should ensure that it has received all the documents requested. The requesting organization should also work with an attorney, accountant, and/or other advisors and consultants to review the documents and note any issues that would affect the arrangement or the requesting organization. The two organizations should be in regular communications throughout the process to discuss issues that come to light and how they could impact the relationship.

[bookmark: _GoBack]What to Request? The sample due diligence checklist below provides a comprehensive list of the documents that a CAA considering a merger, asset acquisition, shared services arrangement, or other affiliation may decide to request. However, not all of the documents on the checklist may be applicable, or necessary, for the transaction under consideration. CAAs should review the list and tailor it to fit the needs of the arrangement they intend to pursue. After making the due diligence request, CAAs should use this checklist to track responses and documents provided, and to confirm that all documents have been provided or that there are no documents responsive to a particular request. CAPLAW also recommends that CAAs enter into a Confidentiality Agreement with the other organization to ensure that all information shared in the due diligence review process will be kept confidential and used solely for purposes of evaluating the potential transaction (see CAPLAW’s Sample Confidentiality Agreement). 

What’s Next? Based on the information obtained in the due diligence review process, the boards of both organizations should determine whether they want to move ahead with the merger, shared service, or affiliation transaction. If so, the organizations should use the information to proactively address the risks that are identified. Risks will not always doom a relationship, especially if the organizations have the means to manage them, such as insurance, corrective action, increased governance/staff capacity, or contract rights. However, major risks that are hard to measure or assess could lead an organization to decide not to pursue the relationship until the liabilities are mitigated or resolved. For more information about mergers, asset acquisitions, and other affiliation arrangements, including case studies of CAAs that have pursued these types of transactions, please see CAPLAW’s resource, Working Better Together.

I. Organizational Documents
a. ☐ Articles/Certificate of Incorporation, including all amendments
b. ☐ Bylaws, including all amendments
c. ☐ Copies of all board and committee meeting minutes
d. ☐ Annual reports filed with the state Secretary of State (most recent)
e. ☐ List of states where organization is doing business or raising funds, or owns property
f. ☐ Charitable solicitation registrations

II. Governance
a. ☐ List of current board members, including terms, skills/expertise, tripartite sectors represented (if applicable)
b. ☐ Conflict of interest policy
c. ☐ Investment policy (if any)
d. ☐ Whistleblower policy
e. ☐ Document retention/destruction policy
f. ☐ Other board policies and procedures (e.g., code of ethics, democratic selection procedures or other board selection procedures)
 
III. Financial Information
a. ☐ Audited financial statements (last 3 years)
b. ☐ Auditor’s Management Letter (last 3 years)
c. ☐ Most current financial statements
d. ☐ Operating and capital budgets for the current fiscal year
e. ☐ A breakdown of revenues and expenses for each of the organization’s programs
f. ☐ List of all liabilities
g. ☐ Loan agreements, lines of credit, liens against any assets, and other debt financing arrangements (including sale and leaseback agreements)
h. ☐ Security agreements, mortgages, indentures, and collateral pledges
i. ☐ Aging schedule for organization’s accounts receiving (AR) and accounts payable (AP)

IV. Tax
a. ☐ IRS tax exemption determination letter[footnoteRef:1]  [1:  The IRS exemption determination letter serves as confirmation of an organization’s tax-exempt status. Organizations may request copies of the original determination letter from the IRS by filing Form 4506-A. ] 

b. ☐ Federal information returns (Forms 990 and 990-T) (last 3 years)
c. ☐ State and local tax/information returns (last 3 years)
d. ☐ Information related to sources of unrelated business income (last 3 years)
e. ☐ Property tax exemptions
f. ☐ Employment tax filings (last 3 years)
g. ☐ Tax liens (if any)
 
V. Contracts
a. ☐ Grant agreements and award terms and conditions
b. ☐ Restricted gift agreements (other than grant agreements)
c. ☐ Subaward and delegate agency agreements
d. ☐ Merger, shared services, partnership, joint venture, and other affiliation agreements
e. ☐ Agreements with directors and officers (if any)
f. ☐ Vendor agreements
g. ☐ Letters of intent, memoranda of understanding

VI. Human Resources
a. ☐ Organizational chart 
b. ☐ List of all staff positions, titles, compensation, benefits, and years of service 
c. ☐ Employment and consultant agreements (including severance and incentive compensation agreements)
d. ☐ Resumes (for key employees)
e. ☐ Workers’ compensation, unemployment, and other HR-related claims
f. ☐ Employment policies and handbooks
g. ☐ Retirement plan documents (qualified and nonqualified)
h. ☐ Collective bargaining agreements (if applicable)
i. ☐ Description of significant employee problems, including alleged wrongful termination, harassment, and discrimination
j. ☐ Health insurance policies 

VII. Real and Physical Property
a. ☐ Schedule of all real property owned or leased
b. ☐ Title policies, deeds, mortgages, security agreements, and guaranties
c. ☐ Leases
d. ☐ Surveys, zoning approvals, variances, and use permits
e. ☐ Environmental reviews, including list of hazardous wastes and disposal methods used
f. ☐ UCC filings[footnoteRef:2] [2:  A Uniform Commercial Code (UCC) filing (typically, a UCC-1 filing) is a form that a creditor files to give public notice that it may have a lien or security interest in the real or physical property of a person or organization. Each state has different ways to search for UCC filings, but typically they can be found on the state’s Secretary of State website. ] 

g. ☐ Equipment leases
 
VIII. Intellectual Property (IP)
a. ☐ Schedule of significant IP, including trade secrets (e.g., donor lists, fundraising plans)
b. ☐ Registrations and applications for copyrights, trademarks, and patents

IX. Risk Management
a. ☐ Monitoring reports for each grant award (last 5 years)
b. ☐ Quality improvement plans (QIPs) and corrective action plans (last 5 years)
c. ☐ Comprehensive risk assessment of the organization (last completed)[footnoteRef:3] [3:  Note that while nonprofit Community Action Agencies are required to conduct an organization-wide, comprehensive risk assessment within the past 2 years (CSBG Organizational Standard 4.6), other nonprofit organizations may not have a formal process for evaluating risks on an ongoing basis.] 

d. ☐ Description of any currently threatened or pending litigation
e. ☐ Description of any currently threatened or pending government investigations
f. ☐ Settlement agreements (last 5 years)[footnoteRef:4] [4:  ] 

g. ☐ Injunctions, court orders, consent decrees (last 5 years)
h. ☐ Unsatisfied judgments 
i. ☐ Insurance policies (general comprehensive, automobile, Employment Practices Liability, Directors & Officers Liability, child abuse/molestation liability, etc.)
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